
 

 

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
 

FORM 8-K
 

CURRENT REPORT
PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

 
Date of report (Date of earliest event reported): September 30, 2009

 

CELLDEX THERAPEUTICS, INC.
(Exact Name of Registrant as Specified in its Charter)

 
Delaware

 

0-15006
 

13-3191702
(State or Other Jurisdiction

 

(Commission File Number)
 

(IRS Employer
of Incorporation)

 

 

 

Identification No.)
 

119 Fourth Avenue
 

 

Needham, Massachusetts
 

02494-2725
(Address of principal executive offices)

 

(Zip Code)
 

Registrant’s telephone number, including area code: (781) 433-0771
 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions (see General Instruction A.2. below):
 
o    Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 
o    Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 
o    Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 
o    Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 
 

 

 
Item 1.01.              Entry into a Material Definitive Agreement.
 

In connection with the consummation of the Merger (as defined below), on October 1, 2009, Celldex Therapeutics, Inc. (“Celldex”), CuraGen Corporation
(“CuraGen”),  and The Bank of New York Mellon (formerly the Bank of New York) (the “Trustee”) entered into a Supplemental Indenture (the “Supplemental
Indenture”) to the Indenture dated February 17, 2004 between CuraGen and the Trustee (the “Original Indenture”) governing CuraGen’s 4.0% Convertible
Subordinated Notes due 2011 (the “Notes”).  The Supplemental Indenture modifies the Original Indenture by providing that (i) the Notes shall be convertible into the
kind and amount of shares of stock and other securities or property or assets (including cash) which the holders thereof would have been entitled to receive had such
Notes been converted into CuraGen common stock immediately prior to the Merger (as defined below) and (ii) adjustments to the conversion rate of the Notes shall
be made in the same manner as the Original Indenture prior to the execution of the Supplemental Indenture.  In addition, the Supplemental Indenture also adds or
substitutes Celldex in certain provisions of, and modifies certain definitions and section references in, the Original Indenture to give effect to the modifications
described above.

 
The Supplemental Indenture became operative upon the effectiveness of the Merger.  The description of the Supplemental Indenture contained in this Item

1.01 does not purport to be complete and is qualified in its entirety by reference to the Supplemental Indenture which is attached as Exhibit 4.1 of this Current Report
on Form 8-K and incorporated herein by reference.

 
Item 2.01.              Completion of Acquisition or Disposition of Assets.
 

On October 1, 2009, Cottrell Merger Sub, Inc. (the “Merger Sub”), a subsidiary of Celldex, merged with and into CuraGen (the “Merger”) in accordance
with the Agreement and Plan of Merger, dated May 28, 2009, among CuraGen, Merger Sub and Celldex (the “Merger Agreement”).  As a result of the Merger,
CuraGen became a wholly-owned subsidiary of Celldex.

 
Pursuant to the terms of the Merger Agreement, each outstanding share of CuraGen common stock was converted into the right to receive 0.2739 shares of

Celldex common stock.  Celldex will issue approximately 16,629,981 shares of its common stock in exchange for outstanding shares of CuraGen common stock in
connection with the Merger.  In addition, at the Effective Time (as defined in the Merger Agreement) all outstanding options to acquire shares of CuraGen common
stock (i) under CuraGen’s 2007 Stock Incentive Plan were converted into options to acquire shares of Celldex common stock, as adjusted pursuant to the Merger
Agreement, and (ii) under CuraGen’s 1997 Employee, Director and Consultant Stock Plan were terminated.

 
The description of the Merger contained in this Item 2.01 does not purport to be complete and is qualified in its entirety by reference to the Merger

Agreement, which is attached as Exhibit 2.1 of this Current Report on Form 8-K and incorporated herein by reference.
 

Item 5.02.              Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.

 



Pursuant to the terms of the Merger Agreement, in connection with the consummation of the Merger, the board of directors of Celldex expanded the size of
the board from eight to nine members and appointed Timothy M. Shannon, the Chief Executive Officer and a director of CuraGen prior to the Merger, to fill the
newly created board position, effective immediately after the Effective Time, to serve until the election and qualification of his successor or his earlier death,
resignation or removal.  Mr. Shannon will not serve on any committees of the board of directors.
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In his capacity as a director of Celldex, Mr. Shannon will receive compensation as a non-employee director in accordance with Celldex’s non-equity director

compensation practices described in Celldex’s Annual Proxy Statement filed with the Securities and Exchange Commission on August 25, 2008.
 

Item 8.01.              Other Events.
 

At a special meeting of the stockholders of Celldex held on September 30, 2009, Celldex’s stockholders approved the issuance of Celldex common stock in
connection with the Merger.  A copy of the press release regarding the stockholder vote is attached as Exhibit 99.1 to this Current Report on Form 8-K and is
incorporated herein by reference.

 
On October 1, 2009, CuraGen and Celldex issued a joint press release announcing the effectiveness of the Merger and the consummation of the transactions

contemplated by the Merger Agreement.  A copy of the press release is attached as Exhibit 99.2 to this Current Report on Form 8-K and is incorporated herein by
reference.

 
Item 9.01.              Financial Statements and Exhibits.
 
(a) Financial statements of business acquired
 

The financial statements required by Item 9.01(a) of Form 8-K will be filed by amendment to this Current Report on Form 8-K not later than 71 days from
the date that the initial report on Form 8-K must be filed.

 
(b) Pro Forma Financial Information
 

The pro forma financial statements required by Item 9.01(b) of Form 8-K will be filed by amendment to this Current Report on Form 8-K not later than 71
days from the date that the initial report on Form 8-K must be filed.

 
(d) Exhibits
 
Exhibit Number

 
Description

2.1
 

Agreement and Plan of Merger, dated May 28, 2009, by and among Celldex, CuraGen, and Merger Sub (incorporated by reference to
Celldex’s Current Report on Form 8-K filed on May 29, 2009).

   
4.1

 

Supplemental Indenture, dated September 30, 2009, by and among Celldex, CuraGen, Merger Sub, and Trustee.
   

99.1
 

Press release dated September 30, 2009.
   

99.2
 

Press release dated October 1, 2009.
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Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned

hereunto duly authorized.
 
 

CELLDEX THERAPEUTICS, INC.
   
   
 

By: /s/ Avery W. Catlin
  

Name: Avery W. Catlin
  

Title: Senior Vice President / Chief Financial Officer
 
 
Dated: October 1, 2009
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EXHIBIT INDEX

 
Exhibit Number

 
Description

2.1
 

Agreement and Plan of Merger, dated May 28, 2009, by and among Celldex, CuraGen, and Merger Sub (incorporated by reference to Celldex’s
Current Report on Form 8-K filed on May 29, 2009).

   
4.1

 

Supplemental Indenture, dated September 30, 2009, by and among Celldex, CuraGen, Merger Sub, and Trustee.
   

99.1
 

Press release dated September 30, 2009.
   

99.2
 

Press release dated October 1, 2009.
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Exhibit 4.1
 

Execution Copy
 
THIS SUPPLEMENTAL INDENTURE, dated as of September 30, 2009 (this “Supplemental Indenture”), is by and among CuraGen Corporation

(the “Company”), Celldex Therapeutics, Inc. (“Parent”) and The Bank of New York Mellon (formerly, The Bank of New York), as trustee under the indenture
referred to below (the “Trustee”).

 
W I T N E S S E T H

 
WHEREAS, the Company and Trustee have heretofore executed and delivered to the Trustee an indenture (as amended, supplemented or otherwise

modified, the “Indenture”), dated as of February 17, 2004, providing for the issuance of the Company’s 4.0% Convertible Subordinated Notes due 2011 (the
“Securities”);

 
WHEREAS, the Company, Parent and Cottrell Merger Sub, Inc. (“Merger Sub”), a wholly-owned subsidiary of Parent, entered into the Agreement

and Plan of Merger, dated as of May 28, 2009 (the “Merger Agreement”), pursuant to which (i) Merger Sub will merge with and into the Company with the Company
continuing as the surviving corporation (the “Merger”); and (ii) each issued and outstanding share of common stock, par value $0.01 per share, of the Company
outstanding immediately prior to the time at which the Merger becomes effective (“Effective Time”), shall be converted into the right to receive, and shall become
exchangeable in accordance with the Merger Agreement for, 0.2739 shares of common stock, par value $0.001 per share, of Parent (the “Parent Common Stock”);

 
WHEREAS, pursuant to Section 12.4 of the Indenture, as a condition to the consummation of the transactions contemplated by the Merger

Agreement, the Company is required to execute a supplemental indenture (i) providing that the Securities shall be convertible into the kind and amount of shares of
stock and other securities, property or assets, which Holders would have been entitled to receive upon the Effective Time had such Securities been converted into
Common Stock immediately prior to the Effective Time; and (ii) providing for adjustments of the Conversion Rate which shall be as nearly equivalent as may be
practicable to the adjustments provided for in Article XII of the Indenture; and

 
WHEREAS, pursuant to Section 11.1 of the Indenture, the Company may amend or supplement the Indenture in certain circumstances without

notice to or consent of any Holder.
 
NOW, THEREFORE, for and in consideration of the foregoing premises, it is mutually covenanted and agreed, for the equal and ratable benefit of

the Holders of the Securities, as follows:
 
1.             Capitalized Terms. Capitalized terms used herein without definition shall have the meanings assigned to them in the Indenture.
 
2.             Amendment to Section 1.1 of the Indenture. Section 1.1 of the Indenture is hereby amended by inserting each of the following definitions

in addition to the definitions, or in place of the corresponding definition of such term, as applicable, in the Indenture.
 
“Board of Directors” means either the board of directors of the Company or Parent, as the case may be, or any duly authorized committee of such

Board.
 
“Common Stock” means (a) prior to the Effective Time, the common stock, par value $0.01 per share, of the Company; and (b) after the Effective

Time, the Parent Common Stock or any other shares of Equity Interest of Parent into which such Common Stock shall be reclassified or changed; provided, that after
the consummation of any transaction referred to in Section 12.4, all references to “Common Stock” shall, to the extent necessary to protect the interests of the
Holders, become references to “Applicable Stock.”

 
“Conversion Rate” means (a) prior to the Effective Time, 103.2429 shares of Common Stock, which is the number of shares of Common Stock

issuable upon conversion of each $1,000 of Principal Amount of Securities immediately prior to the Effective Time; and (b) after the Effective Time, the number of
shares of

 

 
Common Stock issuable upon conversion of each $1,000 of Principal Amount of the Securities, which is initially 28.27823 shares, subject to adjustments as set forth
in this Indenture.

 
“Effective Time” means the time at which the merger becomes effective under Delaware law pursuant to the Agreement and Plan of Merger among

the Company, Parent and Cottrell Merger Sub, Inc. (the “Merger Sub”), a wholly-owned subsidiary of Parent, dated as of May 28, 2009.
 
“Fundamental Change” means the occurrence of any of the following events: (i) any “person” or “group” (as such terms are used in Sections

13(d) and 14(d) of the Exchange Act), becomes the “beneficial owner” (as defined in Rules 13d-3 and 13d-5 under the Exchange Act, except that a Person shall be
deemed to have beneficial ownership of all shares that such Person has the right to acquire, whether such right is exercisable immediately or only after the passage of
time), directly or indirectly, of more than 50% of the total outstanding Voting Stock of the Company or Parent; (ii) during any period of two consecutive years,
individuals who at the beginning of such period constituted the Board of Directors of the Company or Parent (together with any new directors whose election to such
Board of Directors or whose nomination for election by the stockholders of the Company or Parent, as the case may be, was approved by a vote of at least 66 /3% of
the directors then still in office who were either directors at the beginning of such period or whose election or nomination for election was previously so approved)
cease for any reason to constitute a majority of such Board of Directors then in office; (iii) the Company or Parent consolidates with or merges with or into any
Person or conveys, transfers, sells or otherwise disposes of or leases all or substantially all of its assets to any Person, or any corporation consolidates with or merges
into or with the Company or Parent, in any such event pursuant to a transaction in which the outstanding Voting Stock of the Company or Parent is changed into or
exchanged for cash, securities or other property, other than (1) any such transaction where the outstanding Voting Stock of the Company or Parent, as the case may
be, is not changed or exchanged at all (except to the extent necessary to reflect a change in the jurisdiction of incorporation of the Company or Parent, as the case
may be) or (2) where the stockholders of the Company or Parent, as the case may be, immediately before such transaction own, directly or indirectly, immediately
following such transaction, more than 50% of the total outstanding Voting Stock of the surviving corporation; or (iv) the Company or Parent is liquidated or
dissolved or adopts a plan of liquidation or dissolution other than in a transaction which complies with the provisions described under Article VII.

 
A “Fundamental Change” shall not be deemed to have occurred if either:
 
(1) the last Closing Sale Price of the Common Stock for each of at least five Trading Days within:
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(x)           the period of the ten consecutive Trading Days immediately after the later of the Fundamental Change or the public announcement of the
Fundamental Change, in the case of a Fundamental Change resulting solely from a Fundamental Change in clause (i) of the definition of Fundamental
Change; or

 
(y)          the period of the ten consecutive Trading Days immediately preceding the Fundamental Change, in the case of a Fundamental Change

resulting from a Fundamental Change in clauses (ii), (iii) or (iv) of the definition of Fundamental Change
 

is at least equal to 105% of the quotient where the numerator is the Principal Amount and the denominator is the Conversion Rate in effect on each of
such five Trading Days, with such calculation being made for each Trading Day; or
 

(2) in the case of a merger or consolidation described in clause (iii) of the definition of Fundamental Change, at least 95% of the consideration,
excluding cash payments for fractional shares and cash payments pursuant to dissenters’ approval rights, in the merger or consolidation constituting the
Fundamental Change, consists of common stock traded on a U.S. national securities exchange or quoted on the Nasdaq Global Market (or which shall be
so traded or quoted when issued or exchanged in connection with such Fundamental Change) and as a result of such transaction or transactions the
Securities become convertible solely into such common stock.
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“Officer” means the Chief Executive Officer, the President, the Chief Financial Officer, any Vice President, the Treasurer or the Secretary of the

Company or Parent, as the case may be.
 
“Officers’ Certificate,” when used with respect to the Company or Parent, as the case may be, means a written certificate containing the

information specified in Section 14.4 and Section 14.5, signed in the name of the Company or Parent, as applicable, by any two Officers, at least one of whom is the
Chief Executive Officer or the Chief Financial Officer, and delivered to the Trustee. An Officers’ Certificate given pursuant to Section 6.3 shall be signed by two
Officers, one of whom must be the principal executive officer, the principal financial officer or the principal accounting officer of the Company or Parent, as
applicable.

 
“Opinion of Counsel” means a written opinion containing the information specified in Section 14.4 and Section 14.5, from legal counsel who is

reasonably acceptable to the Trustee. The counsel may be an employee of, or counsel to, the Company or Parent.
 
“Parent” means Celldex Therapeutics, Inc., a Delaware corporation, until a successor replaces it pursuant to the applicable provisions of this

Indenture and, thereafter, means such successor.  The foregoing sentence shall likewise apply to any subsequent successor or successors to such successors.
 
3.             Amendments to Section 6.3 of the Indenture. The words “and Parent” are hereby inserted after the word “Company” the first time it

appears. The words “or the Parent, as applicable,” are hereby inserted after the word “Company” the second time it appears.
 
4.             Amendments to Section 6.4 of the Indenture.  The words “and Parent” are hereby inserted after the word “Company” where it appears in

Section 6.4 of the Indenture.
 
5.             Amendments to Section 7.1 of the Indenture.  The words “The Company shall not” appearing at the beginning of Section 7.1 are hereby

replaced with the words “Neither the Company nor Parent shall.” The words “or Parent, as applicable,” are hereby inserted after the word “Company” each other
time it appears in Section 7.1, except for the first appearance of the word “Company” in the last sentence of Section 7.1, after which the word “Parent” is hereby
inserted.

 
6.             Amendments to Section 8.1 of the Indenture.  The words “or Parent” are hereby inserted after the word “Company” in Section 8.1(c) and

each time it appears in Section 8.1(g), (h), (i), (j) and (k) of the Indenture.
 
7.             Amendments to Section 8.2 of the Indenture.  The words “or Parent (as applicable)” are hereby inserted after the word “Company” where

it appears in Section 8.2 of the Indenture.
 
8.             Amendments to Article 11 of the Indenture. The word, “Parent” is hereby inserted after the word “Company” in the preamble to

Section 11.1 of the Indenture and each time it appears in Section 11.1(i) . The words “or Parent” are hereby inserted after the word “Company” in Sections 11.1(a),
11.1(b), 11.1(h), 11.1(k) and 11.2 of the Indenture. The words “or Parent’s” are hereby inserted after the word “Company’s” in Sections 11.1(c) and 11.1(d) of the
Indenture.

 
9.             Amendment to Section 12.1 of the Indenture. Section 12.1 of the Indenture is amended and restated in its entirety to read as follows:
 
“Section 12.1. Conversion Right.
 
(a) Subject to and upon compliance with the provisions of this Article XII, a Holder of a Security shall have the right, at such Holder’s option, to

convert all or any portion (if the portion to be converted is $1,000 or an integral multiple of $1,000) of the Principal Amount of such Security into a number of shares
of Common Stock equal to the product of (x) the Conversion Rate in effect on the date of conversion times (y) the quotient of the Principal Amount at Issuance of the
Security or portion thereof surrendered for conversion divided by 1,000:
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(i)            At any time prior to Stated Maturity unless such Security has been previously redeemed or repurchased by the Company; or
 
(ii)           as provided in clause (b) of this Section 12.1.
 

With respect to any conversion of a Security during a Registration Default Period following satisfaction of any of the conditions to conversion described in this
Indenture (and during the prescribed time periods in respect thereof), a Holder shall be entitled to 103% of the number of shares of Common Stock that the Holder
would have otherwise been entitled to upon conversion.
 

(b) (i) In the event that:



 
(A)  Parent distributes to all holders of its Common Stock rights or warrants entitling them (for a period expiring within 60 days of the Record Date

for such distribution) to subscribe for or purchase Common Stock at a price per share of Common Stock less than the Closing Sale Price of the Common Stock on the
Business Day immediately preceding the announcement of such distribution;

 
(B) Parent distributes to all holders of its Common Stock cash or other assets, debt securities or rights or warrants to purchase its securities,

including the declaration of any cash dividends, payable quarterly or otherwise, where the Fair Market Value (as determined by the Board of Directors) of such
distribution per share of Common Stock exceeds 10% of the Closing Sale Price of the Common Stock on the Business Day immediately preceding the date of
declaration of such distribution; or

 
(C) a Fundamental Change occurs,
 

then, in each case, the Securities may be surrendered for conversion at any time on and after the date that Parent or the Company gives notice to the Holders of such
right, which shall be, in the case of (A) or (B), not less than 15 Business Days prior to the Ex-Dividend Time for such distribution, or, in the case of (C), within 15
Business Days after the occurrence of the Fundamental Change, until 5:00 p.m., New York City time, on the earlier of the Business Day immediately preceding the
Ex-Dividend Time and the date Parent or the Company announces that such distribution shall not take place in the case of (A) or (B), or within 20 Business Days of
Parent’s or the Company’s delivery of the notice of the Fundamental Change in the case of (C); provided, however, that in the case of (A) or (B), a Holder of
Securities may not surrender Securities for conversion if the Holder shall otherwise participate in such distribution without conversion.
 

(ii) In addition, in the event that Parent or Company consolidates with or merges into another corporation, or is a party to a binding share exchange
pursuant to which the Common Stock would be converted into cash, securities or other property as set forth in Section 12.4, then the Securities may be surrendered
for conversion at any time from and after the date which is 15 calendar days prior to the date announced by Parent as the anticipated effective time of such
transaction until 15 calendar days after the actual date of such transaction.

 
(c) Notwithstanding the foregoing, a Security in respect of which a Holder has delivered a Fundamental Change Purchase Notice, as the case may

be, exercising such Holder’s right to require the Company to repurchase such Security may be converted only if such Fundamental Change Purchase Notice is
withdrawn in accordance with Section 4.2(b) or Section 5.2(b) prior to 5:00 p.m., New York City time, on the Business Day immediately preceding such Purchase
Date or Fundamental Change Purchase Date.”

 
10.           Amendment to Section 12.2 of the Indenture. The second paragraph of Section 12.2(b) of the Indenture is hereby amended in its entirety

to read as follows:
 
“Except as described in Section 12.9, the Company and Parent will not make any payment in cash or Common Stock or other adjustment for

accrued and unpaid interest or Additional Interest on any Securities when they are converted. The Company’s and Parent’s delivery to the Holder of the full number
of shares of Common Stock into which the Security is convertible, together with any cash payment for such Holder’s fractional shares, shall be deemed to satisfy the
Company’s obligation to pay the Principal Amount of the Security and to satisfy its
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obligation to pay accrued and unpaid interest and Additional Interest, if any through the conversion date. As a result, accrued interest, and Additional Interest are
deemed paid in full rather than cancelled, extinguished or forfeited. Notwithstanding the foregoing, accrued interest and Additional Interest, if any, will be payable
upon any conversion of Securities made concurrently with or after acceleration of the Securities following an Event of Default.”

 
Section 12.2 is hereby amended by replacing the words “the Company” by the word “Parent” the eleventh time it appears in Section 12.2.
 

11.           Amendments to Sections 12.3, 12.7, and 12.10 of the Indenture. The words “the Company” are hereby replaced by the word “Parent,” and
the words “the Company’s” are hereby replaced by the word “Parent’s,” each time the words “the Company” appear in Sections 12.3 (except 12.3(e)), 12.7 and 12.10
of the Indenture.

 
12.           Amendment to Section 12.4 of the Indenture. Section 12.4 is hereby amended by adding the words “or Parent” after “the Company” in the

title to Section 12.4 and each time they appear in Section 12.4.
 
13.           Amendments to Section 12.6 of the Indenture. The words “or Parent” are hereby inserted after the word “Company” each time it appears

in Section 12.6 of the Indenture.
 
14.           Amendments to Section 12.9 of the Indenture.  The words “or Parent” are hereby inserted after the word “Company” the third time it

appears in Section 12.9 of the Indenture.
 
15.           Amendments to Section 12.11 and 12.12 of the Indenture. The words “or Parent” are hereby inserted after the word “Company” each time

it appears in Sections 12.11 and 12.12 of the Indenture.
 
16.           Amendments to Section 14.2 of the Indenture. Section 14.2 of the Indenture is hereby amended in its entirety to read as follows:
 
“Section 14.2. Notices. Any request, demand, authorization, notice, waiver, consent or communication shall be in writing and delivered in person

(including by commercial courier services) or mailed by first-class mail, postage prepaid, addressed as follows or transmitted by facsimile transmission (confirmed
by guaranteed overnight courier) to the following facsimile numbers:

 
if to Parent or the Company:
 
c/o Celldex Therapeutics, Inc.
119 Fourth Avenue
Needham, MA 02494
Attention: President & Chief Executive Officer
Fax (781) 433-3191 and (908) 454-1911
with a copy (which shall not constitute notice) to:
 
Lowenstein Sandler PC



65 Livingston Avenue
Roseland, NJ 07068
Attention: Anthony Pergola
Fax (973) 597-2445
 
if to the Trustee:
 
The Bank of New York
101 Barclay Street, 8 West
New York, New York 10286
Attention: Corporate Trust Administration
Facsimile No.: (212) 815-5707
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The Company, Parent or the Trustee by notice given to the other in the manner provided above may designate additional or different addresses for

subsequent notices or communications.
 
Any notice or communication given to a Holder shall be mailed to the Holder, by first-class mail, postage prepaid, at the Holder’s address as it

appears on the registration books of the Registrar and shall be sufficiently given if so mailed within the time prescribed.
 
Failure to mail a notice or communication to a Holder or any defect in it shall not affect its sufficiency with respect to other Holders. If a notice or

communication is mailed in the manner provided above, it is duly given, whether or not received by the addressee.
 
If the Company or Parent mails a notice or communication to the Holders, it shall mail a copy to the Trustee and each Registrar, Paying Agent,

Conversion Agent, or co-registrar.
 
Notwithstanding the foregoing, in the case of the Trustee, notice must be actually received by the Corporate Trust Administration office of the

Trustee.”
 
17.           Amendment to Section 14.4 of the Indenture.  The words “or Parent” are hereby inserted after the word “Company” each time it appears in

Section 14.4 of the Indenture.
 
18.           Amendment to Section 14.9. Section 14.9 of the Indenture is hereby amended in its entirety to read as follows:
 
“Section 14.9. Governing Law; Submission to Jurisdiction; Service of Process.
 
This Indenture shall be governed by, and construed in accordance with, the laws of the State of New York. The Company and Parent each submits

to the non-exclusive jurisdiction of the courts of the State of New York and the courts of the United States of America, in each case located in the Borough of
Manhattan, New York, New York over any suit, action or proceeding arising under or in connection with this Indenture or the transactions contemplated hereby or the
Securities. Each of the Company and Parent waives any objection that it may have to the venue of any suit, action or proceeding arising under or in connection with
this Indenture or the transactions contemplated hereby or the Securities in the courts of the State of New York or the courts of the United States of America, in each
case located in the Borough of Manhattan, New York, New York, or that such suit, action or proceeding brought in the courts of the State of New York or the courts
of the United States of America, in each case located in the Borough of Manhattan, New York, New York, was brought in an inconvenient court and agrees not to
plead or claim the same.

 
Each of the Company and Parent agrees that service of all writs, process and summonses in any suit, action or proceeding arising under or in

connection with this Indenture or the transactions contemplated thereby or the Securities against the Company in any court of the State of New York or any United
States Federal court, in each case, sitting in the Borough of Manhattan, New York, New York, may be made upon Corporation Service Company at 80 State Street,
Albany, New York 12207, whom each of the Company and Parent each irrevocably appoints as its authorized agent for service of process. Each of the Company and
Parent each represents and warrants that Corporation Service Company has agreed to act as the Company’s and Parent’s agent for service of process. The Company
and Parent agree that such appointment shall be irrevocable until the irrevocable appointment by the Company and Parent of a successor in New York, New York as
their authorized agent for such purpose and the acceptance of such appointment by such successor. The Company and Parent further agree to take any and all action,
including the filing of any and all documents and instruments that may be necessary to continue such appointment in full force and effect as aforesaid. If Corporation
Service Company shall cease to act as the agent for service of process for the Company or Parent, the Company or Parent, as applicable, shall appoint without delay,
another such agent and provide prompt written notice to the Trustee of such appointment.”

 
19.           Amendments to Section 14.10 of the Indenture.  Section 14.10 is hereby amended by adding the words “or Parent” after the words “the

Company” each time they appear.
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20.           Amendments of Section 14.11 of the Indenture. The first sentence of Section 14.11 of the Indenture is hereby replaced with the following

sentence: “All agreements of the Company and Parent in this Indenture and the Securities shall bind their respective successors.”
 
21.           Ratification of Indenture; Supplemental Indenture Part of Indenture. Except as expressly amended hereby, the Indenture is in all respects

ratified and confirmed and all the terms, conditions and provisions thereof shall remain in full force and effect. This Supplemental Indenture shall form a part of the
Indenture for all purposes, and every Holder of Securities heretofore or hereafter authenticated and delivered shall be bound hereby.

 
22.           Governing Law. This Supplemental Indenture shall be governed by, and construed in accordance with, the laws of the State of New York.
 
23.           Counterparts. The parties may sign any number of copies of this Supplemental Indenture. Each signed copy shall be an original, but all of

them together shall represent the same agreement.
 
24.           Effect of Headings. The section headings herein are for convenience only and shall not affect the construction hereof.



 
25.           The Trustee. The Trustee makes no representation or warranty as to and shall not be responsible in any manner whatsoever for or in

respect of the validity or sufficiency of this Supplemental Indenture or for or in respect of the recitals contained herein, all of which recitals are made solely by the
Company.

 
26.           The Trust Indenture Act.  This Supplemental Indenture is subject to the provisions of the TIA that are required to be a part of the Indenture

and shall, to the extent applicable, be governed by such provisions.  If any provision in this Supplemental Indenture limits, qualifies or conflicts with another
provision hereof which is required to be included herein by any provision of the TIA, such required provision shall prevail.

 
27.           Separability Clause.  In case any provisions of this Supplemental Indenture, the Indenture or the Securities shall be invalid, illegal or

unenforceable, the validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.
 
28.           Effectiveness.  This Supplemental Indenture shall be deemed effective immediately prior to the Effective Time.
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IN WITNESS WHEREOF, the undersigned, being duly authorized, have executed this Supplemental Indenture on behalf of the respective parties

hereto as of the date first above written.
 
 

 

CELLDEX THERAPEUTICS, INC.
  
  
 

By: /s/ Anthony S. Marucci
 

Name: Anthony S. Marucci
 

Title: President & CEO
  
  
 

CURAGEN CORPORATION
  
  
 

By: /s/ Sean Cassidy
 

Name: Sean Cassidy
 

Title: Vice President & Chief Financial Officer
  
 

THE BANK OF NEW YORK MELLON, as Trustee
  
  
 

By: /s/ Carlos R. Luciano
 

Name: Carlos R. Luciano
 

Title: Vice President
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Exhibit 99.1
 

 
 
FOR IMMEDIATE RELEASE/September 30, 2009
 
Anthony S. Marucci

 

Avery W. Catlin
 

For Media:
President and CEO

 

Chief Financial Officer
 

Matthew Driscoll
Celldex Therapeutics, Inc.

 

Celldex Therapeutics, Inc.
 

BMC Communications Group
(781) 433-0771

 

(781) 433-0771
 

(973) 271-6085
 

 

IR@celldextherapeutics.com
 

mdriscoll@bmccommunications.com
 

Celldex and CuraGen Stockholders Approve Acquisition of CuraGen Corporation
 

NEEDHAM, MA and Branford, CT (September 30, 2009):  Celldex Therapeutics, Inc. (Nasdaq: CLDX) and CuraGen Corporation (Nasdaq: CRGN) announced
that, at special meetings held earlier today, Celldex’s stockholders approved the issuance of shares of Celldex common stock pursuant to the previously disclosed
Agreement and Plan of Merger, dated as of May 28, 2009, by and among Celldex, Cottrell Merger Sub, Inc. and CuraGen, and that CuraGen’s stockholders approved
the Agreement and Plan of Merger.
 
Following the closing of the merger contemplated by the Agreement and Plan of Merger, each outstanding share of CuraGen common stock will convert into the
right to receive 0.2739 shares of Celldex common stock and CuraGen will become a wholly-owned subsidiary of Celldex.  Celldex will issue approximately
16,629,981 shares of its common stock in exchange for all outstanding shares of CuraGen common stock in connection with the merger.
 
Celldex currently anticipates that the merger will close on October 1, 2009.
 
About Celldex Therapeutics, Inc.
 
Celldex Therapeutics is an integrated biopharmaceutical company that applies its comprehensive Precision Targeted Immunotherapy Platform to generate a pipeline
of candidates to treat cancer and other difficult-to-treat diseases. Celldex’s immunotherapy platform includes a complementary portfolio of monoclonal antibodies,
antibody-targeted vaccines and

 
– more –

 
119 FOURTH AVENUE   NEEDHAM, MA  02494-2725 USA   781-433-0771   FAX  781-433-0262

www.celldextherapeutics.com
 

 
immunomodulators to create novel disease-specific drug candidates. For more information, please visit http://www.celldextherapeutics.com.
 
About CuraGen Corporation
 
CuraGen Corporation is a biopharmaceutical company dedicated to improving the lives of patients by developing promising pharmaceutical products that address
unmet medical needs. CuraGen’s therapeutics are based on research into novel drug targets and mechanisms that are believed to play a role in the underlying disease.
CuraGen has translated this research and understanding into a pipeline of protein, antibody, and antibody-drug conjugate drugs. For more information, please visit
www.curagen.com
 
Safe Harbor Statement Under the Private Securities Litigation Reform Act of 1995:  This release contains “forward-looking statements” made pursuant to the safe
harbor provisions of the Private Securities Litigation Reform Act of 1995, including those related to Celldex’s strategic focus and the future development and
commercialization of Celldex’s programs. Forward-looking statements reflect management’s current knowledge, assumptions, judgment and expectations regarding
future performance or events. Although Celldex management believes that the expectations reflected in such statements are reasonable, they give no assurance that
such expectations will prove to be correct and you should be aware that actual results could differ materially from those contained in the forward-looking statements.
Forward-looking statements are subject to a number of risks and uncertainties, including, but not limited to, the successful integration of the businesses, multiple
technologies and programs of CuraGen and Celldex; Celldex’s ability to adapt APC Targeting Technology  to develop new, safe and effective vaccines against
oncology and infectious disease indications; Celldex’s ability to successfully complete product research and further development of Celldex’s programs; the
uncertainties inherent in clinical testing; Celldex’s ability to manage research and development efforts for multiple products at varying stages of development;
Pfizer’s and Celldex’s strategy and business plans concerning the continued development and commercialization of CDX-110; the timing, cost and uncertainty of
obtaining regulatory approvals; the failure of the market for the combined Companies’ programs to continue to develop; the inability to obtain additional capital;
the inability to protect the combined Companies’ intellectual property; the loss of any executive officers or key personnel or consultants; competition; changes in the
regulatory landscape or the imposition of regulations that affect the combined Companies’ products; and other risks detailed from time to time in Celldex’s filings
with the Securities and Exchange Commission, including Celldex’s Form 10-K for the fiscal year ended December 31, 2008, and its Forms 10-Q and 8-K.
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FOR IMMEDIATE RELEASE/October 1, 2009
 
Anthony S. Marucci Avery W. Catlin For Media:
President and CEO Chief Financial Officer Matthew Driscoll
Celldex Therapeutics, Inc. Celldex Therapeutics, Inc. BMC Communications Group
(781) 433-0771 (781) 433-0771 (212) 477-9007 x20
 

IR@celldextherapeutics.com mdriscoll@bmccommunications.com
 

Celldex Therapeutics Announces Completed Acquisition of CuraGen Corporation
 

NEEDHAM, Mass (October 1, 2009):  Celldex Therapeutics, Inc. (Nasdaq: CLDX) announced today the successful completion of its acquisition of CuraGen
Corporation (Nasdaq: CRGN) pursuant to the previously disclosed Agreement and Plan of Merger, dated as of May 28, 2009, by and among CuraGen, Celldex and
Celldex’s merger subsidiary, Cottrell Merger Sub, Inc. The Agreement and Plan of Merger was approved by CuraGen’s stockholders and the issuance of shares of
Celldex common stock was approved by Celldex’s stockholders at special stockholder meetings held on September 30, 2009. Concurrent with the closing of the
merger, Celldex added one position to its Board of Directors and Dr. Timothy Shannon, President and Chief Executive Officer of CuraGen, joined the Celldex Board
of Directors.
 
“Celldex is focused on advancing our pipeline of targeted immunotherapeutics and we look forward to integrating CuraGen’s assets to augment our Precision
Targeted Immunotherapy Platform,” stated Anthony Marucci, President and Chief Executive Officer of Celldex. “We’ve also significantly strengthened our balance
sheet and look forward to a very productive and promising 2010.”
 
The purchase price for CuraGen was approximately $93.5 million after giving effect to the adjustments described in the Agreement and Plan of Merger to reflect
CuraGen’s net cash balance of approximately $53.5 million.  As a result of the merger, CuraGen has become a wholly owned subsidiary of Celldex.
 

– more –
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About Celldex Therapeutics, Inc.
 
Celldex Therapeutics is an integrated biopharmaceutical company that applies its comprehensive Precision Targeted Immunotherapy Platform to generate a pipeline
of candidates to treat cancer and other difficult-to-treat diseases. Celldex’s immunotherapy platform includes a complementary portfolio of monoclonal antibodies,
antibody-targeted vaccines and immunomodulators to create novel disease-specific drug candidates. For more information, please visit
http://www.celldextherapeutics.com.
 
Safe Harbor Statement Under the Private Securities Litigation Reform Act of 1995:  This release contains “forward-looking statements” made pursuant to the safe
harbor provisions of the Private Securities Litigation Reform Act of 1995, including those related to the Company’s strategic focus and the future development and
commercialization of our programs. Forward-looking statements reflect management’s current knowledge, assumptions, judgment and expectations regarding future
performance or events. Although management believes that the expectations reflected in such statements are reasonable, they give no assurance that such
expectations will prove to be correct and you should be aware that actual results could differ materially from those contained in the forward-looking statements.
Forward-looking statements are subject to a number of risks and uncertainties, including, but not limited to, the successful integration of the businesses, multiple
technologies and programs of CuraGen and Celldex; our ability to adapt APC Targeting Technology  to develop new, safe and effective vaccines against oncology
and infectious disease indications; our ability to successfully complete product research and further development of our programs; the uncertainties inherent in
clinical testing; our ability to manage research and development efforts for multiple products at varying stages of development; Pfizer’s and our strategy and
business plans concerning the continued development and commercialization of CDX-110; the timing, cost and uncertainty of obtaining regulatory approvals; the
failure of the market for the Company’s programs to continue to develop; the inability to obtain additional capital; the inability to protect the Company’s intellectual
property; the loss of any executive officers or key personnel or consultants; competition; changes in the regulatory landscape or the imposition of regulations that
affect the Company’s products; and other risks detailed from time to time in the Company’s filings with the Securities and Exchange Commission, including the
Company’s Form 10-K for the fiscal year ended December 31, 2008, and its Forms 10-Q and 8-K.
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